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IN THE HIGH COURT OF SOUTH A F R I C A 

(WtTWATERSRAND L O C A L DIVISION) 
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DATE: 2008-08-01 

DELETE WHfCHEVftt 13 NOT APPLICABLE 
( 1 ) REPORTABLE V f l M ^ 
(2) OF ITFTERESTJTO OTHER JUDGBS 
0} BEvisea 

DATE ' 

In the matter between 

P U L K O W S K I , CHRISTOPHER FRANK 

and 

SOUTH AFRICAN BROADCASTING 
CORPORATION LIMITED 
M S V P R O D U C T I O N S CC 

Plaintiff 

1st Respondent 
2nd Responden t 

J U D G M E N T 

WILL IS , J : 

The plaintiff has instituted an act ion against the defendant 

al leging copyr ight in f r ingements which relate to musical work composed 

by him as the or iginal t heme tune and background music for all ep isodes 

of a television p r o g r a m m e "Generat ions" per formed for or original ly 

broadcasted by the de fendant over the per iod 8 February 1996 to Apri l 

2004. (This work has been descr ibed by the plaintiff in his Particulars of 

Cla im as "the or ig inal work" ) . 
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T h e plaintiff a l leges that a val id copyr ight subsists in h im in 

respect of all mechan ica l recordings and/or copies of th is so-cal led 

"original work " . T h e plaintiff compla ins that wi thout his consent or l icence 

the defendant caused various copies of episodes of this "original work" as 

set out above to be made and to be sold to 12 countries outside the 

Southern African Development Countr ies (SADC) region, to wit , Botswana, 

Ghana, Kenya, Malawi , Namibia, Niger ia, Seychel les, Swazi land, Tanzania, 

Uganda, Zambia and Z imbabwe. 

Plaintiff also al leges that o n o r about the end of July 2006 the 

defendant fur ther and wi thout his consen t or l icence caused var ious 

copies of "Genera t ions" to be m a d e and sold to Jama ica and North 

Amer ica . 

Based on these al legat ions the plaint i f f c la ims: 

a) A n order restraining the de fendan t f rom infr inging the plaint i f fs 

r ights in the copyr ight in the "original work" by publ ishing or 

reproduc ing o r copying or sel l ing or broadcast ing the "original 

work" , or by sel l ing, distr ibut ing o r offer ing for sale cop ies of the 

"or ig inal work" ; and 

b) del ivery up to the plaintiff of all cop ies o f "original work" in the 

defendant 's possess ion or under its control and of all video 

mater ia l used in the product ion and reproduct ion of the "original 

work" , as wel l as payment o f R13 075 7 5 8 , 5 1 , be ing damages ; 

al ternat ively reasonable royal t ies wh ich wou ld have been 

payab le to the plaintiff; fur ther al ternat ively compensa t ion in 

accordance w i th the de fendant ' s ag reement wi th S A R R A L and 
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costs of suit. 

T h e third party has been jo ined in this matter by the defendant 

issuing a third party notice in wh ich it contended that it was enti t led to be 

indemni f ied by the third party in the event that it is found to be liable to the 

plaintiff. T h e third party has fi led a plea. In its plea the third party makes 

it c lear that it d isputes that the plaintiff is entit led to the order sought in its 

a m e n d e d Part iculars of Cla im on the s a m e grounds as set out in the 

defendant 's plea. T h e third party fur thermore denies that it is l iable to 

indemni fy the defendant in the event that the defendant is found to be 

l iable to the plaintiff. 

It is c o m m o n cause that relevant to this entire d ispute are two 

ag reemen ts which are current ly extant. Indeed, the plaintiff h imsel f has 

rel ied on these agreements , a s d o e s the defendant and the third party. 

T h e first agreement is one conc luded be tween the plaintiff and the South 

Afr ican Record ing Rights Assoc ia t ion L imi ted, referred as "SARRAL" ; and 

the other an agreement that w a s conc luded between S A R R A L and the 

defendant . 

At the c o m m e n c e m e n t of the hear ing today I was cal led upon to 

m a k e an order for separat ion in terms of Rule 33(4) . Th is o rder w a s 

m a d e by m e with the concurrence of all the parties before me . 

Th is moming 1 was avai lable for one day of hear ing only before 

the end of the week's roll, as I am hear ing appea ls next w e e k . The 

counsel fo r the respect ive part ies came to see me in chambers and 

adv ised that there was a cr isp issue known as a "focus stand? issue 

wh i ch they wished me to determine. In v iew of the t ime constraints it was 
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ag reed that the counsel wou ld address me for a l imited t ime each and that 

I w o u l d at tempt to give my j u d g m e n t in the matter today. 

The de fendant has sought that I make an order that the plaint i f fs 

cause o f act ion insofar as it relates to prayer C of its Part iculars of Claim 

be d ismissed. Prayer C is the c la im for some R13-mi l l ion as damages , 

a l ternat ively reasonab le royal t ies; that the p la int i f fs cause of action be 

d ismissed insofar as it concerns any country o ther than the Seychel les 

and that the plaintiff be o rdered to pay the costs of the trial on the 

separated issues and the appl icat ion for separat ion o f the issues in terms 

of Ru le 33(4) , inc luding the cos ts consequen t upon the emp loyment two 

counse l . 

T h e att i tude cr isply stated of the de fendan t wi th w h o m the third 

par ty jo ins hands is tha t it wou ld be point less to have a protracted and 

ex t remely expensive case o n issues upon wh ich the plaintiff could not 

ul t imately succeed. Of cou rse there is meri t in adopt ing such an 

app roach . There is no point in va luab le Cour t t ime being taken up and in 

l i t igants being put t o inord inate expense needlessly. 

T h e a rgumen t cr isply set out by the de fendant is that the plaintiff 

in t e rms of his a g r e e m e n t with S A R R A L , to wh i ch I have previously 

re fer red, agreed as fo l lows: 

" S A R R A L are hereby author ised to l icence and col lect all 

mechan ica l royal t ies in respect of all record ings and 

mechan ica l reproduct ions of all mus ica l composi t ion 

control led by t h e owner (i.e. the plaintiff) fo r the territory 

o f the wor ld . " 
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A n d : 

"SARRAL are not authorised to grant permission for the 

use of any of the said works in motion picture soundtracks, 

except television films made by a l icensed broadcaster 

without first obtaining written or cable permission f rom the 

owner ( i .e. the plaintiff)." 

The agreement between S A R R A L and the de fendant g ives to the 

SABC a non-exc lus ive l icence, inter alia to supply television p rog rammes 

incorporat ing musical works owned by its members to broadcast ing 

organisat ions to certain countr ies. T h e att i tude o f the defendant is 

accordingly that the pla int i f fs rights to royalt ies were vested in S A R R A L 

and in turn the S A B C has validly contracted with S A R R A L to do the acts 

compla ined of by the plaintiff in his Part iculars of Cla im. 

Mr Hof fman has made a concess ion in regard to the country 

Seychel les. I do not think it necessary to delve into this aspect o f the 

matter, save to say that I am content that any order that I may make in 

this matter wou ld not apply in respect of the act ion relating to al leged 

infr ingements of the copyr ight in the Seychel les. 

At t h e outset I w ish to record w i thout having had the opportuni ty 

to give the mat ter deta i led ref lect ion, that I a m not sure that to descr ibe 

this as a locus standi point is correct. I ful ly accept, as w a s argued by 

Mr S ieberhagen, relying on the case of Klepp Valves (Pty) Ltd v Sanders 

Valve Co Ltd, 1987 (2) SA 1 (AD) 38F, that the owner of a copyr ight 

(which the plaintiff certainly is in regard to his musical composi t ions) 

retains certain residual rights in respect o f that copyr ight wh ich endure 
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and wh i ch m a y even be revers ionary in nature. 

There fore I shal l proceed on the basis that the so-cal led locus 

standi point w a s misdescr ibed. Th is does not mean that it cannot be 

de termined as the part ies have requested me to do The real issue is 

whe the r the plaintiff d ivested himself of his r ights to pursue royalt ies as he 

has c la imed, and accord ingly whe the r there should be the enormous 

expense and inconvenience of a trial w h e n , in the end, a simple 

determinat ion of the matter by referr ing to the agreements appl icable 

be tween the plaintiff and SARRAL on the on hand, and between SARRAL 

and the S A B C on the other, would be disposit ive of the issue. 

T h e plaintiff has a t tempted to make much of the fact that 

c lause 7 o f the agreement appl icable between SARRAL and himself 

prov ides as fo l lows: 

"Where necessary to protect , enforce, and/or col lect 

mechan ica l royalt ies due to the owner , the owner shall 

ceded t ransfer and assign his copyr ight to SARRAL for 

the sole purpose of inst i tut ing act ion for the necessary 

legal relief in SARRAL 'S or it's nominee 's name. In such 

event S A R R A L shall bear all legal costs and 

d isbursements in regard to the act ion brought. After the 

act ion referred to has been entirely d isposed of, 

S A R R A L shall cede, t ransfer and assign all or any rights 

it might have received in terms of this c lause to the 

owner . " 

The plaintiff has referred me to a number of we l l -known cases 
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relating to the quest ion of cess ion, in part icular the we l l - known case of 

Lief NO v Dettmann, 1964 (2) SA 252 (AD) at 275 , to submi t that cession 

is not merely contractual in nature and that there must be s o m e or other 

act that gives rise to a conclusion tha t cession has taken p lace, and that in 

the c i rcumstances of this part icular case it is not es tab l ished that there 

w a s indeed a cession. 

In my view there is no mer i t in this point wha tsoever . It is clear 

that in terms of c lause 7 the plaintiff is required to cede his r ights and 

cannot avoid doing so, and accordingly to get back to the pr incipal issue 

before me, there seems to be no point whatsoever in adopt ing a nitpicking 

approach to this matter when it is c lear that the plaintiff wou ld be required 

to cede his rights and cannot avoid doing so. 

Mr Sieberhagen also at tempted to m a k e much o f the fact that the 

c lause contains the words "where necessary" . He said that that could 

opera te in favour of his cl ient. With respect , I do not th ink so. In fact, in 

my view the clause "where necessary" is a c lause that inures to the 

benefi t purely of S A R R A L . In o ther words it has to mean that to the extent 

that it may be necessary for the S A R R A L to obtain a cess ion for the 

purposes of protecting and enforc ing the royalt ies to wh ich this agreement 

relates, the plaintiff is required to comply . 

Mr Sieberhagen also a t tempted to m a k e much of the fact that the 

agreement between S A R R A L and the defendant gave the defendant 

nonexclusive l icence rights. Aga in , I see no merit in th is point 

whatsoever . What it means is that the defendant does not have exclusive 

rights to do what it does and what it has been doing. Other ent i t ies, for 
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example the British Broadcast ing Corporat ion or some other entity, could 

be g iven similar r ights. 

The complaint o f the plaintiff concerns wha t the defendant has 

been doing, and the defendant is not doing anything that it is not 

permit ted to do if the two agreements are read together. 

Mr S ieberhagen also at tempted to rely on the case of Louw v WP 

Kooperatief Bpk en Andere, 1994 (3) SA 434 (A) . I really fail to see how 

this case can be of ass is tance tD the plaintiff. On the contrary, if anyth ing, 

it seems to c o m e to the ass is tance of the defendant inasmuch as it clearly 

st ipulates that whe re there is more than one agreement that appl ies to a 

part icular situation one mus t look at the total i ty, look at all the agreements , 

and make sure that there is no absurd result. 

If the two ag reemen ts are v iewed together then it seems clear to 

m e that insofar as the p la int i f fs c la im relates to "mechanica l royalt ies" the 

plaintiff cannot succeed . 

I have appl ied my mind to the quest ion of whether the agreement 

is so broad that it ent i t les the defendant to obtain the relief wh ich it has 

sought and in t e rms as widely as they have been sought. It will be 

recal led that the defendant , except insofar as the action relates to the 

Seychel les, seeks an order that the pla int i f fs cause of action relating to 

the claim for damages be d ismissed and also that the remainder of the 

cause of act ion be d i sm issed . 

It is important to bear in mind that the relevant c lause relates to 

"all mechanica l royalt ies". It seems to me that there may residually be 

someth ing that inures to the plaintiff by way of copyr ight that falls outside 
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the ambi t of "all mechan ica l royalt ies". A n immediate example which 

springs to mind wou ld be, for examp le , the copyr ight that exists in the 

actual wr i t ten musical composi t ion, and in my v iew could also relate to live 

per formances of the musical compos i t ion in var ious theatres and auditor ia 

around the wor ld . 

I should also like to emphas ise that in my v iew the very word ing 

of c lause 2 specif ical ly prov ides by necessary impl icat ion that in respect of 

television f i lms m a d e by a l icensed broadcaster , S A R R A L may authorise 

the use of the wo rks to which this appl icat ion relates and , as has already 

been recorded in th is judgment , S A R R A L has in turn en te red into a 

l icensing ag reemen t with the third de fendan t relating to these wo rks . 

I therefore am o f a mind to grant , as I am entit led to do, lesser 

relief than that as wide ly sought by t h e de fendan t and the th i rd party. In 

other words I w ish to make it quite c lear that the order that I make relates 

only to so-cal led "mechan ica l royalt ies". 

Prima facie it wou ld seem that there wou ld then not remain much 

left, if anything at al l , of the plaint i f fs c la im. Nevertheless I cannot overlook 

the fact that the Part iculars of Claim complain not only of t ransgressions in 

regard to mechanica l recordings, but also t ransgressions relating to 

"original work". 

In order to prevent any injust ice, I shal l not cast my order 

needlessly widely. 1 shall afford the plaintiff an opportuni ty to amend . 

Clearly this may have an impl icat ion insofar as costs are concerned , but I 

also wish to m a k e an order that wil l cater for the event that if the plaintiff 

accepts that it is " the end of the day " the de fendan t and the third party will 
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NP WILL IS 
J U D G E O F THE HIGH C O U R T 

C O U N S E L F O R PLAINTIFF: 
A T T O R N E Y S F O R PLAINTIFF: 

A D V P S I E B E R H A G E N SC 
IZAK MINNIE A T T O R N E Y S 

receive the i r costs. 

T h e fo l lowing order is made : 

1. Insofar as the plaint i f fs c la im relates to "mechanica l royal t ies" 

ar is ing f rom the sale of cop ies of episodes of the television 

p rog ramme "Generat ions" it is d ismissed . 

2. Th is order shall not apply, however , to the pla int i f fs cause o f 

act ion insofar as it concerns the Seychel les. 

3. T h e plaintiff is given 21 days in wh ich to file amended Part iculars 

of C la im. 

4 . In the event that the plaintiff f i les amended Part iculars of C la im in 

acco rdance wi th paragraph 3 above , the costs of th is appl icat ion 

are reserved for determinat ion in the cont inuing act ion, but shall 

in a n y event include the cos ts of two counsel and the costs of the 

th i rd party. 

5. In the event that the plaintiff does not file amended Part iculars of 

C la im in accordance wi th paragraph 3 above , the plaintiff shal l 

pay the costs of the defendant and the third party, wh ich costs 

shal l include the costs of two counse l . 
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C O U N S E L F O R D E F E N D A N T : 

A T T O R N E Y S FOR D E F E N D A N T : 

C O U N S E L FOR TH IRD P A R T Y : 

A T T O R N E Y S F O R T H I R D P A R T Y 

A D V G I H O F F M A N S C 
A D V G D MARITZ 
S M P I N C O R P O R A T E D 

A D V IV M A L E K A SC 
A D V N H M A E N E T J E 
B O W M A N GILF ILLAN 


